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I ' FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Thomas J. Josefiak, Esq. 
General Couiisel . 

Bush-Cheney '04, Inc. 
P.O. Box 684, 
Arlington, VA 22216 . 

I 

NOV 1 9  2007 

RE: MURs 5440 and.5755 ' , 

Dear Mr. Josefiak: 

This is in reference to the complaint you filed on behalf of the Republican National 
Committee and Bush-Cheney '04, Inc. with the Federal Election Commission on March 3 1 , 
2004, conceniing New Democrat Network. Based on that complaint, the Commission found that 
there was reason to believe NDN Political Fund violated 2 U.S.C. $9 433,434,341 a(f) and 
441b(a), provisions of the Federal Election Campaign Act of 1971 , as amended, or, in the 
alternative, New Democrat Network and Simon Rosenberg, in his official capacity as treasurer, 
violated 2 U.S.C. $$.434,44la(f), and 441b(a) and 11 C.E.R. $9 102.5, 104.10, 106.1 and 106.6 
,by failing to allocate certaiil expenses. The Commission subsequently conducted an 
investigation in this matter and severed these allegations into a new matter, MUR 5755. After 
considering the circumstances of this matter, however, the Commission detemlined to exercise 
its prosecutorial'discretion and take no further action on November 14,2007. ' 

At the same time, in MUR 5440, the Commission found no reason to believe tliat.New 
Democrat Network and Simon Rosenberg, in his official capacity as treasurer, violated 2 U.S.C. 
$$ 434(b) and 441 a(a)(l) by making and failing to report excessive contributions in the from of 
coordinated co~nniuni cat i ons to DNC S en4 ces Corporat i on/Democratic National Coni ni i t t ee and 
Andrew Tobias, in his official capacity as treasurer ("DNC"), or to Jolm Kerry for President, Inc. 
and Robei-vFaimier, in his official capacity as treasurer, and no reason to believe that the DNC 
violated 2 U.S.C. $5 434(b) and 441 a(f) by knowing1y.accepting and failing to.report excessive 
contributions in the foini of coordinated comniunications. Accordingly, tlie Coniniission closed 
tlie.file in both matters on November 14 and 16, 2007. The Factual and Legal Analyses 
explaining the Commission's dec.ision are enc.losed. 

, 

. 

Docuiiients related to tlie case will be placed on the public record within 30 days. 
See Statenient of Policy Regarding Disclosure of Closed Enforceinent and Related Files, 68 Fed. 
Reg. 70:426 (Dec. 18: 2003). 
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Thomas J .  Josefiak, Esq. 
h4URs 5440 and ,5755 
Pase 2 

. .  
1 

I The Federal Elec.tioii Caiiipaign Act o f  1971 , as amended, allows a complaiimt IO seek 
judic.ia1 re.view of the Cohilnissioli’s disniissal of this action.’ See 2 U.S.C. 5 4f7g(a)(S).  

If you have any questions, please contact me at (202) 694-1 650. 

 sincere^ y, 

Encl os LI res 
Facfual and Legal Analyses 
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FEDERAL ELECTION COMMISSlON 
1 

FACTUAL A ~ D  LEGAL ANALYSIS REGARDING ALLEGED 
COORDINATION OF EXPENDITURES BY NEW DEMOCRAT NETWOFW 
AND SIMON ROSENBERG, IN HIS OFFICIAL CAPACITY AS TREASURER, 

\WTH DNC SERVICES CORPORATlON/DEMOCR4TIC NATIONAL 
CohghIIlTTEE -4ND ANDREW TOBIAS, IN HIS OFFICIAL CAPACITY AS 

TREASURER 1 ! 

MUR 5440 . 

Respoii d en t : DN C S e rv j ces Co rp o I- a t i o n/D e m o c r a ti c , N a t i o 11 a 1 C o m ni i t t ee a n d 
Andrew Tobias, in his official capacity as tteasurer 

1 1. , INTRODUCTION . .  

2 Tlie coi~iplaii~t alleges that DNC Services CorporationDemocratic National Committee 

3 and Andrew Tobias, in his official capacity as treasurer (“DNC”), knowingly accepted and failed 

4 to repolt excessive contributions in the foini of coordinated coniniunjcations from New 

5.  

6 

7 

Democrat Network and Simon Rosenberg, in his official capacity as treasurer (VDW’j, under 

1 1 C.F.R. 8 109.21. Specific.ally, the complainant .alleges that NDN and the DNC engaged in 

coordinated co~iiniuiijcatjons through the acthities of Bill Richardson. See Compl. at 26-27 and 
. .  

8 3 1-32. Tlie coniplaint, the responses to it, and the public record, however,’contain insufficient 

9 ilifoniiation to warrant an investjgation into whether NDN’s expenditures were made in 

10 cooperation: consultatjon, or concert with, or at the request or suggestion of the DNC. 

11 Under the Federal Election Campaign Act of 197 1 , as amended (“the Act”), payments for 

12 

13 

coordinated con~inun~cat~ons are made for the purpose of influencing a federal election, 

constjtute in-kind contributions to the candidates or cominjttees wit11 ivl~om or which they are 

14 

1 5 

coordinated, and must be reported as expenditures made by those candidates or conimittees. See 

I I C.F.R. 109.2 1 (b)( 1 ). Con~~~iui~jcatjons are coordiiiated wit11 a candjdate,-an a~itl~oi-ized 



I 

the activities of Bill Richardson, who was the Chair of tlie Democratic National Convention and’ ’ . ’ 
‘ b I 

0 

I 

comiiijttee, a politjca] party comni~ttee, or agent’ thereof if they meet a three-part test: (1) the 

c.oiii~iiunicatioii is’ paid for by a person other than a candidate, authorized committee, political 

party committee, or agent thereof; ( 2 )  the conimuiiication~satisfies at least one of the four content 

standards described i l l  1’1 C.F.R. 9 109.2 1 (c);? and (3). the co~iiniunication satisfies at least one.of 

the. six conduct standards described in 1 1 C.F.R. $ 109.21 (d)? 
. .  

11. ANAL17SJS . 

T)ie c~~ i ip l a jn t  alleges that ccoi..?i:iatioii occurred between NDN and the DNC based on 
I 

President Bush during the 2004 cycle. See Compl. at 26-27, 31-32, and 59. Neither the 

co 1’1’1 p I a j 1’1 t 1’1 or t 1’1 e a 11 a j I ab I e i 17 foim at j on 11 ow ev er, prov i d es i 17 foim at i on suggesting that 

Ricliardsoii’s acthjties at NDN niet any c.onduct standard, and his role as Chair of the 

Deniocratic Natioiial Conventjon appears to be iiisufficient to connect any activity between t l ~ e  

DNC and NDN that ~ o u ’ l d  satisfy any condkt standard. ‘ I  

. .  

I For tlie purposes of this section of the regulations, an “agent” is defined as “any person who has actual 
autIiority, either express or impliedt 10 engage in any of‘ a nuniber of defined activities relating to the creation or 
production of a communication. See 1 1 C.F.R. 3 109.3. 
1 Tlie content standards include: ( I ) electioneering c.onmiunications; (2) public conmunications that 
d jsseliiiliate campaign nmerials prepared by a candidate; (3) conmunications that expressly advocate the election or 
defeat of a clearly identified federal candidate: and (4 )  certain public conmiunications distributed 120, days or fewer 
before an  eleciion, wliicli refer to a clearly ideniified federal candidate (or political party). See 11  ‘C.F.R. ’ ’ 

9 109.2I(c). 

I 
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h4 U R 544 0 (DNC S emices Coi-pora tioillDei~iocratic Xationa 1 Coimlittee) 
Factual and Legal Analysis ' I  

Based 

Tobias, in his 

I 
I I 

I 

011 this infomiation, t h e  is 110 reasop to believe that' the DNC and Andrew . '. ' 

official capacity as treasurer, ~iolated tlie.Act by knowingly accepting and failing 

I 
I 

to report excessive contributions fi-0171 NDN in the fonii of coordinated coiiiniuiiications. 
. .  

I 
. .  

. .  

. .  

I I ,  , . 
I I .  , . 6 '  
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FEDERAL ELECTlON COI\II\IISSlON' 
. I  

I 

FACTUAL AND LEGAL ANALYSIS 

, MURs 5440 mid 5755 . 

I 
e 

I 

Respondent: 1 \ ' e ~  Democrat Network and Simon Rosenberg, in his official capacity 
as Treasurer 

I 

1. MUR 5755 

A. BACKGROUND 

q A1 *.t; t u  n 1 Tlii s 177 a tt er cent efs on a1 1 . e p  t i 011 s tli at NDN Po: it ical Fund'("NDW'")-is-'a~ - b l . . b b .  

I 

coniii;itte.e under the Federal Electio~~'Campaign Act of i 971 , as amended ("the Act"], and failea 

' to  register and report yith the Co~imission and to comply with the Act's contrjbution limits and. 

. .  

soiirce prohibitioiis. See 2 U.S.C. $5 434,441 a(a)(l)(C) and 441b(a). In its response to the 

coinplaint, NDN asserted that it was a horltrficle n7enibersliip organization with a separate 

segregated f h d  ("SSF"), rather tlian'a political committee, because it  did not meet the statutory 
e 

tl~reshold for political coiimittee status or have as its major purpose the nomination or election 

' I  

a .  

of federal candidates. . 

Because of NDN's affiliation with a federal political coiiimittee, New Democrat 
I 

Network - PAC ("NDN PAC"), thel Coiii~~~issjon found reason to b,elieve that NDN and NDN ' 

PAC Were opei-atin,g as a single political c.oi~iinittee with federal and non-federal accounts, and 

]lad violated tlie Act by 'failing to allocate federal funds to pay for advertisements that promoted, 

supported, attacked or opposed President Bush. The Coniiiiission subsequently ]>lade 

s~ippleiiieiital reason to believe findiiigs that NDN violated 2 U.S.C. $9 433,434, 441a(f), and 

44 1b(a) by failing 10 regisier and report as a political conmiittee and c.ontiiiued tlie investigation 

017 a1 t elm at iue 117 eor i es . 

' 8  

0 

' I  

. .  0 

b 
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MURs 5755 and 5330 (New Democrat Network) 
Facnial and Legal .Aiia]ysis 8 .  

8 

Based 017 the infoimation obtained in the course of the investigation, the Coniniission 

iakes 110 fm-tlier action as. to NW Democrat Network and Simon Rosenberg, in his h!icial 

capaci.ty as Treasurer, and closes the file in this matter. 

B. FACTS 

. . NDN is organized under Sectioi? 527 of tlie Internal Revenue Code. ‘At tlic ri!iie of,the 

activity ipiestigated hi this matter, NDN was structured as a ‘membership orgnnihion with’a 
. .  

stated that the orgai~jza1~oii’s iiijssio:i y a s  to elect “public servants at all levels of gwc’niiiicnt ’ ’ 

~110 believe that the Denioc.ratic Party needs to find ways to lead our country into ;I iicw cra 

wlij]e Iiolding true 10 our most cherisl~ed values.” I17 f~irtherance of this goal, NDX cndorscd and 

Iiiade contributioi~~ to state and local candidates, while NDN PAC, a niulticandidatc com;iiittee, 

eiidorsed.and contributed 10 federal candidates. Since 1996, NDN and NDN PAC have elydorsed 

400 nonfederal candidates, while NDN PAC and NDN’s Foimer federal account h a ~ c  endorsed 

125 federal candidates.’ ‘ I  

During the 2004 cycle, NDN spent a total of $1 2,524,063, including approxiiiiately $5.8 

mi]]joii for the production and plac.eii~ent of three media campaigns consisting of 37 television, 

I New Democrat Setwork (‘WDN’’) Iias resrrucnired three times in’the past ten years. Bet\\.ccn IO96 and 
2003, it was a political conmiittee \vitli federal and nonfederal accounts. Under this structure, NDS \\*as the subject 
of an  audit of 2002 cycle acthity. Sue AOS-45, Report of the Audit Division on the New Democrat Scl\\.ork 
(Feb. 24,2006). ND3 reorganized in February 2003. During. the 2004 election cycle: the former nonfdcral 
account, NDN: serired as the connected organization of a new separate segregated fund, NDN PAC. The former 
federal account (Coiimiittee ID COO3 19572) reniained registered with the Coiiinijssion but disclosed no aclivily for 
tlie 2004 cycle. and only $525 cash on liand and $1.049 in debts for the 2006 cycle; NDN again reor, wiiizcd in 
December 2004. 111 its current fonii: NDN is a 501 (c)(4) advocacy organizatjon that serves as tlie conirc.cled ’ 

orpaliizatjon for SDN PAC. with NDN as an  affiliated 527 organization. 

accoliiir and YDN PAC. bul 113s been unable I O  do so because of the audit of its 2002 cycle activity and h i s  
e n fo r c e me 111 nia 1: 1 e 1’. 

sul;Ie espelises associaled wiih sme 2nd local c311ciidale endorsenienrs. 

NDN has atteiiipted to terninate both its formcr federal 

\V]iile YDN PAC \\‘as primsriiy responsibie for endorsing federai candidates. i t  also appears IO Iia\.t‘ paid 

I 
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MURs 5755 and 5440 (New Deniocrat Ythw-k) 
I 

# 

I ‘ Facnial and Legal Analysis .. 
0 

I 1  

- i 
I 

3 

4 

5 

i-4 
10 

1 1. 

radio, and Internet adveitisemeiits.’ ’ Spec.ifically, NDN f~inded a variety qf issue ad\*ocsrcy 

a dv ei-t i sen7 en t s , i 17 c 111 d i 17 3 fOu r ad e& s en1 en t s c r j t ici zing the R epu bl i can can d id at c or p r ai sing 

his .Democratic . .  opponent in the Kentucky gubernatorial race; a series of Spanish-lnnguaie ’ . . 

television, radio, and Inteiiiet ad~;ertiseinents directed. at Hispanic voters instates \\*it11 a 

substantial Hispanic population, includiIig Florida, Arizonaj-Nevada, New .Mexico. Colorado, 

. a  . 
I 

I 

. .  

Peiinsylvania, and Wscoiasin; and television advertiseinents aired. in three Westcni states that . 

, c r i t i c i zed R e p ~i.l$ i c g11 11 af2.d 17 g Q f$ e ~ e p o y  y . M any o f t 11 ese advert i s em en t s 11 ad no re fercii c es 

to federal candidates, but M1el-e. instead aimed at proni’oting the Democratic “brand” anionp 

. 
. .. 

I 

. . . 
I 

Hispanic and Latino voters and voters hi Alaska, Oklahoma, and’Colorado. ’ ’ 

. .  

SiIiiilarly: iiieinbersliip solicitations obtained from NDN. and five large donors included 

170 referen,ces to federal candidates. A representative e-mail solicitation sent to . .  prospective 

I 

0 

12 iiieinbers requested n~oney to “create our~succ~essful media campaigns, advocate for our p&erful ’ 

13 

14 . 

agenda, support the best candidates in the toughest. races across the country, and launch efforts to 

ineet the conser\:ati\re c11alle11g.e by buildjiig a iiey progressive infiastructure.” 

15 Meli1bers11ip ~ - e ~ i e w l  notices asked nienibers to donate to fund NDN’s efforts “lo fight for our 
I 

16 values and our modem agenda,” “e?pand[] its sopliisticated, aggressive and sopliisticated ad . . ’ 

1 7 campaign ahied at the Hispanic Coim~unity,” and “respond to the coi~servative message 

18 machine and.. . build our 0w1i robust progressive infrastru.cture.” ‘ 

19 

20 

A cc o l- d i 11 g to R o s enb erg, 11 i s oral fun d ra i si 11 g so 1 i c i t at i 011 s to p rospcc t i \.e 
I 

d0110rs closely fo l lo~~ed the language ill NDWs public c.oinniu~iicat~ons and email solicitations. 

r 



MURs'S755 and 5440 (New Deniocrat 3 e i i k - k ) .  
I 

I 

Facnial and Legal Analysis @ '  
. .  

Indeed, documents and ii~teirogatory responses abtained from five. ' i 
I 

large donors revealed 170 references to federal candidates in NDN's oral or written solicitations. 

I I . _ .  C. ANAL\'SlS ' ' . .  

. .  

. Evidelice uncovered during the. investigation does not support proceeding .on any theory . .  . ' 
I . .  

of liability. At issue'is wheilier NDN failed to register and, report with tlie Coniinission as a 
. .  . .  

political coniniittee and to c.01iip1y with the Act's contribution limits and source prohibitions or, . 

failed to allocate expenditures for certain' c.oii~iii~iiiiCations between these'ac.counts. As discussed - 1 . b '  

b 

. .  above, NDN focused the !last ijiajority of its inedia spending on generic, party-,building ' 

. .  advei~tken~ents. O d y  one ad~/ei-~iseiiieiit produced by NDN, the bbNo~7~brey' advertisement, might . .  

. . .  
be subject to the reach of I I C.F.R. 0 100.22(b), Further, NDN's f~indraising solicitations, , ~ 

contained 170 referelices 10 federal caiididatesl Thus: tlie evidence does not clearly establi41 that 

PJDN met the statutory tl~resl~old for political c.oiiiniittee status, or that it had the noiiiinatioii, or 

elec.tiob of a federal candidate as its major purpose. . In addition, because NDN was a. , . 

' 

~iieiiibersIiip organizatioii wit11 a SSF d~iriiig the 2004 election cycle, rather than a ,political 
I 

c.olii~i7ittee with fe.deral and nonfederal acc.o~iiits: alloc.atioi7 is not a viable, stand-,alone theory. ' 

AS a result: the .Conmjssjoii exei-cises its pro.secutorial discreti'on and takes no further action'in 

this matter. 

(1) Political Committee Status 
I 

. .  
Ally org.aiiization that receives c..oiitrib~itions or makes expendi.tures i i i  exces$ of S 1 ?OOO 

d~irilie c a cale~~dar year and whose major purpose is the noniination or elec.tion of a federal 

c.alididare. or w1ijc.h is under the c.0171roI of a fede.ral candidate, qualifi,es as ,a political coniniittee. 

I 

I 
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MURs j 7 S S  and 5440 (New Deniociat Ne'tw01-k) . I 

Factual and Legal Analysis 

8 

I 

' I  

Mmti.clii.rserts Ciri:eiis-foi- L f k  lricl, 479 U.S. 238; 249, 253 11.6 ( i  9SG) rbMCFL"); see also 

Defendant's M o t h  for Suiiiiiiary.Jii.deiiient. EMILY'S List 11. FEC, Civ. No. 05-0049, at 33 

. a  . . .  
I I 

(D.D.C. Oct. g., ,2007). 
. 

.(a) Evidence 0btaii;ed During the lnvesti~ation is Insufficient to 
E.stablis1i that NDN Made Expendit~ires I 

I 

. .. ' T]ie Supfeme Court has inteil3reted the tenn "expenditure," .for c.oniniunications made 

4 - 4 .  
Iq' : 
v .? 
0 
t% 10 

11 

12 

13 

14 

15 

'1 G 

17 

IS 

19 

20 

21 

t-4 

1 3  

. .  
4 

t J I  . .  

7 independently of a candidate or candidate's coniniittee, to'include only "expenditures for 

co,i;m;~lj,jcal.i~,j~ ;liar 'in express teiiiis advocate the election or defeat of a clearly identified 
.. . .  .,w, ...-., ., .... . ._.. .. __. *.. . . -..:.-=-.--. .'.. - -. . .  .w,.. _., g:- .*-, - 

, . .  

candidate for federal. ~ f f i ce . ' ' ~  B&lej, 424 U.S. at 14; Supplemental Explanation and 

Justification, Political. Conijiiittee Status, 72 Fed. Reg. 5595, 5G06 (Feb. 7, 2007). Under the . ' 

, . . .  

Co11m1i ss'ion' s r e p 1  at ions: a c.oniiiiunicat ion contains express' advocacy when it uses phrases 

S U C ) ~  as "vote for the President," "re-elect your Co.ngressinan, or "Smith for Congress," or uses 
e 

campaign slosans. or individual words, "wliich in context can have no other reasonable meaning 

than to urge the eleclioii or defeat of one. or more c.l'early identified candidate(s). . .." See 11 
. .  

C.F.R. $1 00.22(a); Bucl~lq.~. 424 U.S. at 44 n.52; see rrlso MCFL, 479 U.S. at 249. 

The second part of this regulatjon e~icon~passes a coniniunjcation that, when taken as a , 

u/]io]e or with'lin~ited reference IO extenial events, "c.ould only be interpreied.by a reasonable 

perso1-1 as containing ad1;ocacy of the elec.tion or defeat of one or more clearly identified 

c.andidate(s) because" i t  contaiiis an "ele.ctora1 portion" that. is "uiinijstakable, unambiguous, and 

suggestive cc of 0 1 7 1 v  . -  one nieaiii~~g" and "reasonable Ininds c.ould not differ as to yhethqr it 

el1coiiraees ac.tions 10 elect .or defeat one or more clearly identified candidate(s) or encourages 

some other kind of acljon." See I 1 C.F.R. 8 100.22(b). In its discussion of then-newly 



, .  

. ' 1 proiiiul~ated sectioli 100.22, the Co~iimission stated that 'bconimunications, discussing or . 
I 

I 
1 

I 

2 ' 

3 ' e.xpress advocacy Lhder new sec.tioii 100.22(b) if, in context, they have no other rcaswiable . .  

.c o iii iii e17 t i n p 011 a c and i d at e ' s ch ara c.t er, q 11 a1 i fi c a t i on s or acconi pl i slim en t s are cons i ticrcd 
I 

' . 

pc4 6 Reg. 35292,. 35295 .(July,B, 199S).5. ' 

4 

(36 

4 .  . .  

" ' 7  . . I t  codd  be argued that tlie bWonibre" advsTtis,e!iient, at issue iI2 jhis niatfcr may h 1 1  \Cithin . ' 

I 

q :8 the regLi1atol-y reacli of 1 1 C'.F.R. 8 ]00.22(b). It is entirely candidate-ceiitered, atid it ullcges - - b '  
I . .  v ,  

El'' 9 
Pa 
,N 

illat President Bush received . .  preferential treatment during Vietnam and favored spccitic intrrests 

. .  
10 ' for improper or iiisufficient reasons.. I t  also refers to several issues and does so only in the 

1 1. 

12 

c.onier;t of attackiiig President Bush in the eight weeks preceding the 2004 Presidential c1cctio.n. 

' .  
. , .  

. T1ie advertise~iiei~t may also iiiclude a reference to tlie election ("Beware this is 1!0t the en$" 

13 coiiibiiied with a close-up image of President Bush): and it  directs the viewer to "listen to wliat I 

' 14 say:" "Beware of the nan2.e. Bush:'' "Be careful, Iraq is a failure," and "Join the Democratic 

15 Movenient." 

16 
I I 

Proc.eeding with f~ii-tlier jii~:eStjgaiion and enforc.enient against an organization for a 

17 

1. S 

single ad\:ei-tisenle.nt that o l~ l}~  a r y a b l y  falls \%iitliin 1 I C.F.R. 5 100.22(b), however. is not,the 

best use of the Coniiiiission's resourc.es, partic.ularly giventhat the Coiiiniission has a11 ongoing 

19. 

20 

r~ileniaking to address the impact of WRTL. I1 on this regulation. See Electioizeerirtp 

C G i i l i 7 l l J l 7 i ~ t l l ~ O l 7 s ,  72 Fed. Res. 169 (A~ig. 3 I 2007). Because no other c.o~ii~i~unicatio~~s p~iblicly 
. .  I 



* I 

I 
I 

I 

‘ I  

disseniiiiated by NDN elre]! arguably fall witliin tlie ambit of 1 1 C.F.R. 9 ,I 00.22, the evidence 
I .  

I I 

I .  

under the, Act. 

. ’ (b) NDN Did Not Receive Coiitributions ~inder the Act 
I 

. Soljcjtati.o~i~ clearly iiidicatin.g that the funds rec.e.ived will be used to target the eleciion . .  

. .  
Or defeat of a clearly identified c.andidate for federal offide will result in contributions under the 

’ 

. .  

. I  

Cir.’ 1995). 
I 

I 

I 

I .  

The Co~imiission unco\lered no niembership or f~lndraising solicitatio~is’clearly indicating 

* .  6 

0 

I’ 

that the f~lnds i-ecei\/ed ~ ~ o u l d  be iised.10 target the election or defeat of a clearly. identified 

federal candidate. Indeed: the Iiiembership solicitatioiis obtained from NDN and five large 

d01iors included 170 referelices to federal candidates. A representative e-mail soli’citation seht tQ ’ 

prospective nieiiibers requested iiioiiey io “create our s~iccessf~i.l media campaigns, advocate .for 

OLlr powerful agenda, ~uppoit the best candidates in the toughest races across the country, and 

laLilic]i effol~s to meet tlie conser\:ative cliallenge by building a new progressive infrastructure.” 

h4enibersliip renewal notices asked members to donate to fimd.NDN’s efforts 

I 

1 

‘bt0 figlit for our ~ a l u e s  aiid our iiiodeni agenda,:” “expand[] its sopliisticated, asp ooressive and 

sopliisticated ad caliipaign aiiiied at the Hispalic Coniniui~ity,” and “respond to the conservative 

1iiessag.e 1iiac.Iiiiie and. . . build our o ~ i  robust progressive infrastruc.ture.” 
I 

117 addition, doc.umeiits and iiiten-ogatory responses obiained from five 

large ~ O I ~ O ~ S  revea1e.d 170 refereiic.es to federal candidates in NDN‘s oral or ~~~ritten’solicitations. 
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MURs 5755 and 5440 (New Democrat Ne;\\:ork) 
Factual and Legal Analysis 

. I  

. .  

(c) . NDN Does Not Meet the Maior P u i ~ o  
I 

1 .  

I 
I 

I 
I 

I 

0 '  
I '. 

e Test 
I 

To add& overbreadth coiic.eiiis, the Suprenie'Court has held that only or= oanizat ' ions 

\+/]iose major puiyose is canipaigii activity c.an potentially qualify as political. comnlittdes under: 

tlie Act. See Bz.fckl@):, 424 U.S. at 79.;.MCFL, 479 U.S. at 262. The Coniniission has long . .  , I ' 

. .  

applied tlie Court's iiiajor pkiipose i.e'st . .  i1.1 deteniijning wlietlier an organization is a bbpolitical ' 

. .  

I 

 committee'^ under the Act. See Politictrl Coiihittee Status: Sirppleiiieiircil Ei-pluriutiori arid 

Jidstficurioil, . .  72 Fed. . Reg, ._- -..-:: 5595,459-7, .. . . 5601 (2007). . 

.. ' 

, . .. 

. .  

... ;.. . . - . .  

. .  
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.. As disclissed above, the w s t  iix~jority of NDN's advertisements, had.130 references to . 6 :  
. .  . _  I 8 

federal candidates, but y e r e  instead aimed at promoting tlie Democratic "brand" among Hispanic I 

and Latino voters a i d  voters iii Alaska, Oklal~on~a, and Colorado. Moreover, NDN spent 

appro>tiniately $40,682, or Iess~han one percent, of its total disbursements, to produce and' place ' 

Julie McCoiiiiell (h. 22: 2006); S ini i 1 arl y , NDN ' s solicit at ions 

denionstrated no federal. niajor purpose: but 'rather 1:equested- money to "create our successful 

media car~ipaigns, advocate for our powerful agenda, support tlie best candidates in the toughest 

, 

' 1 .  

. . .  

I 

races across the c.o~intr>'~ and 1a~iIicIi effoits to meet the conservative c.hallenge by'building a new 

prog-essive infrastl-~ict~ire," "10 figlit for our values and our iiioden-~ agenda," "expand[] its ' . 

. .  

' sopliisticated, aggressive and sopliisticated ad 'campaign aimed at the Hispanic'Coniniunity," and 

"respond to the c.onser~~atjve niessage. iiiac.Iiine and.. . build our ow11 robust progressive 

il1frastrucrure." G i w i  these fac.ts? i t  is .implausible that the major purpose of NDN \*ras the 
. .  I 

~ionijnatjon or electjon of federal candidates. 



I 
I 

htURs 5755 and 5440 (New Democl.'at Ke'k&k) 
Factual and Legal Aiialysis I 0 

( 1985). For the same reasoix, . .  .the C O ~ I I I I ~ S S ~ O I ~  does not puisue an altem?tive corporate 

ex p end i t u  re t 11 eo r y . 

I 
I 

0 
. .  

' I  

. 

I 
I 

(2)' Alloc.ation' 
. .  

T1ie evidence does, not support proceeding on an allocation theory. .During the 
I 

L 7004 cycle, NDN was organized as a inembership organization with a SSF; hknihcrs paid a S35 

aliliual ~iiembersl~ip fee and, in retum, were given access toconference calls .and mcmhcrs-only . 

eve.1~~s sild the .opp01t~11iit>l to provide input 017 substantive decisions, sucli as thc. scJcclion of .- .. .. ..I-, 

calididates to be endorsed by NDN and NDN PAC alid the coniposition of the orgmizalion's , 

pol icy agenda." In addition, ac.c.ordji;g to Rosenber&NDN PAC paid for the co'sts of' ciidorsing 

. .  

I 

, . 
I 

federal candidates and reinibursed NDN for expenses related to the federal portion of h e  

website. See Rose.1ibel-g R01 at 4. Tlius: because iiiforniatioii obtained during the in\*cstigation 

'iiidicates that NDN was a ;:slid niembership organization under 1 I C.F.R S 100.1 M(e). qther , 

. .  

t1iali a political c.on~niittee with fe.deral 'and ~ionfederal'ac.counts, allocation is not a viable basis 

. .  for proceeding in this matter. 
I 

(3) Concl~ision 

.4c~.ordi1ig])~, the Con~niissjon exercises its. prosecutorjal discretion and takes no fiirther 

action as to NDN Politjc.al F L ~ I I ~ ,  foIhierly known as New Democrat Network and Nc\v 

Deinocrat Net\l/ork - Non-Federal Account; New Democrat Network - PAC; New Dcrnocrat 

Network: the inacthie Federal Ac.c.ount reeistered as Coniniittee ID COO3 1 9772; and Simon 

Rosenberg: iii his official c.apacit.y as treasurer of both c.oniiiijttees: and closes the file in V U R  
I 

5755 .  

. .  

b 

I 
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A. 1NTRODUCTION 

I 
I 

I 

The Compla~nt alkges that. New Democrat Network and Simon Roseqberg. in liis official 

capacity as treasurer ("NDN"): iiiade.aiid failed to report excessive contributions to John Kerry. . .  
. .  . . .  

I 
. .  

for l?resident, h c .  and Roberr Famier, in liis official capacity as treasurer ('!Kerry for' Presidelit"), 

I 

] 1 C.F.R. 8 109.2 1. Specifi'cally: the complainant alleges that.NDN engaged in coordlinslted,. . ,.. 

conin~~injcatjoiis thr0~1gl1 the activities of Bill Richardson and Harold lckes. Compl. at 26-27 and 

3 1-32. Tlie  plaint, the respoiises to it: and the public record, however, contain insiiflicient 

I . 
I 

b 

. .  

c.ooyeration, c.oiisultati~~~, or concert ~ i t l i ,  or at the request or suggestion of Kerry for President . 

or the DNC. 

. .  
. .  

. Under the Federal Elec~jon Campaign Act of 197 1 as ,aniended ("tlie Act"), p a y ~ ~ e n t s  for 

c.oordiliared ~onini~iii~c.at~oiis are made for the p~iiyose of iiiflueiiciiig a federal election, 

c.olistitute in-kind coiitributions to tlie candidates or coiiimittees with whom or wliicli they are 

c.oordinated, and IIILIS~ be kported as expenditures iiiad,e by those candidates or .com&ittees: . .  See 

1 1 C.F.R. $ 109.2 1 (b)( 1). Coiiini~iiiic.at~oiis are coordinated with a c.aii.didate, an authorized 

coiiiiiiittee, a poljtic.al party c.ommittee5 or a g e d  t~iereof if they meet .a t~iree-part test: ( 1 1 tlie 
' 

. .  I 

~01~i1ii~11iication is paid for by a person other than a candidate: auth.oriz.ed coiiiiiiit!ec. political 

party C01ii1iiittee: or agent ?hereof: (2) the co~~iniunjcation satisfies at least one of the foiir content 
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. I  

standards described in 1 1 C.F.R. 0 109.2 1 (c);' and (3) the c.o~ii~ii~i~~icatio~i~ sat 

the six conduct standards described iii 1.1 C.F.R. 5.1 09.21 (d)? 

. a  . 
I 

. .  

( 1  ) . . Alleged Coordinatioii with Kerrv for President 

sfies at least one o 

I 

1 

I 

The co~i~p-laint alleees that NDN engaged in coordinated conini~i~ijc.ations with Kerry for 
. .  

. .  

President thro'ugli the actiyitjes of Bill Ric.liardson and'Harold Ickes. See Compl. at 26-27, 31.. . ' 

32. ,A&Ordilig-to the complaint, Bill Ricliardsoinvas t l~e  chair of the Deniocratic National . .  
..-- .. . -- . .  

attac.ked or opposed President. Bus11 durjiig the 2004 cycle. See id.; see also NDN Resp. at 2-3. 

Harold Ic.kes, the founder and President of The Media Fund, was a iiieiiiber of the DNC's 

Executive CoiiiiiijtIee and allegedly bb~.oordinate[d] with New Democrat Network." Compl. at .27 

and 59. 

. .  

0 

6 
b 

I 

The alleg.atioiis in the complainl. satisfy tlie first two ele~iieiits of the coordinated 

~01ii1ii~11iica1ions test under I I C.F.R. 9 109.21 but fail to proyide a basis to investigate whether 

1lie c.ol~duct standard was met. Besides simply slating lliat Richardson was an "advisor" to h J N ,  
I .  

i 
I 

c.o];iplaiii~ fails to allege tlie type ofc~oiid~icf in wliicli he engaged. See NDN Resp. at 2. 
. .  ! 

S i~i~ilarly, wi th  respect to 'kkes, rhe c.oiiiplaint asserts that lijs organization, TMF, ! 

p I The content standards include: ( I ) electioneering conm7unications; (2) public conmiunications that 
disseminate campipn liyterials prepared by a candidate; (3) coiimi~inications that espressly advocate the election or 
defeat of a clearly ideijtified federal candidate; and (4 )  certain public co~nn~unications. distributed 120 days or fewer 
before ai1 election, which refer to a clearly identified federal candidate (or political party). Sc.e 11 C.F.R. 
$ 109.21(c). 

. -  
: i  
i :  



. 
foregoing ~11;der 1 1 ‘C.F.R. 8 109.2.1 (d). 

. .  

Based 011 the above; the Coiiim~ssioii finds there is no reason, to believe t l i g  S D N  . . .  . 
I 

violaied the Act b y  17iaking an’d failh>g to repoil excessive contributions.to Kerry l‘or President in 
. .  

. .  . 
: .  

. .  

. .  
. .  10 ’ 

117 e fo~m of c.001-d i 17 a t ed c omni 1117 i ca t i oip . 
. .  

. .  

. . _  . .  (2) Alleced Co.ordiiiation \jbfi.th the DNC . .  
-. ..- . 

._ . . .  

’ ~The’conqdai~~t  alleges that cool-diimtion occiin-ed between NDN aiid.the DXC hslscd on’ ’, . a 6 
I 

&e activities of Bill Richardson: . .  \vho was the chair of .the 2004 Deinocratic Bational Coii\;cniion I 

at the same time lie served as an “advisor” to NDN. See Coinpl. at 26-27, 31-32. and 59. 

I\r e i t h el- t 17 e, c.0 177 y 1 ai l i t  17 o r t 17 e a\: ai 1 ab 1 e i 17 fo 1’171 at i on, 17 ow ever; provides i 17 fo miat i on s ii gg cs! i ng I 

. .  

Denioc.ratic Natioiial Coii~:entioii appears to be ii~s~ifficient to connect any activity between the 

DNC and NDN that \ w d d  satisfy any condiict standard. I 

Based on this ~nfonnation~ there is 170 reason to believe that NDN violated the Act 

by lijaking and failing to repoil exc.e;sive co~~tributions to the DNC in the fomi of Coordinated 

c o 177 177 11 17 i c.a t i on s . 


